invalidates the Florida system, most of Florida's death row inmates would have a new basis for challenging their sentences, which would have a "catastrophic effect on the administration of justice.' 4 Fearing the worst, state legislators have introduced bills to reform the override, believing that ultimately the current system will have to change.' 5 Thus, with speculation surrounding the override's future, 1 6 it is appropriate to review long-standing constitutional concerns about the system and to further explore why the state courts are upholding the override, despite the seemingly obvious dictates of Ring.
Equally important, this Comment sets forth reasons why the override should not be completely overhauled, as some have advocated, and why a return to the system's original purpose is needed.1 7 The controversial lifeto-death override should be abolished, but the death-to-life override, where the trial judge acts as a check on the sentencing process, should be retained. In fact, the Illinois Commission on Capital Punishment recently recommended adopting a variation on the death-to-life override as part of that state's capital sentencing reform process. 18 The "catastrophic effect" of striking down the override laws can be avoided with common-sense reforms that retain many of the safeguards that served as the impetus for the override design. 19 Part II reviews the history of how the override developed in response to the U.S. Supreme Court's landmark decision in Furman v. Georgia 20 and details the capital sentencing process in Florida and Alabama, the only two states to use the override. Part IH explores the various policy rationales for the system, explaining how it was adopted as a check on "inflamed" juries and how the data suggests it is used differently in practice. Part 1V reviews constitutional challenges made by defendants who have had jury recommendations of life overridden, including arguments made on Sixth, Eighth and Fourteenth Amendment grounds. Finally, Part V concludes that the life-to-death override fails to adequately safeguard capital defendants' constitutional rights and makes suggestions for how the system can be improved with modifications.
II. BACKGROUND ON THE OVERRIDE AND A REVIEW OF THE STATUTORY SCHEME

A. FURMAN REQUIRED GUIDED DISCRETION
In Furman v. Georgia, the U.S. Supreme Court held that juries alone could not have complete discretion over sentencing a defendant to death. 2 ' Motivated by concern that racial discrimination was influencing the sentencing process,2 the Furman Court held that by not providing proper guidance to jurors, state and federal death penalty laws in 1972 violated the Eighth Amendment's ban on cruel and unusual punishments as it is applied to the states through the Fourteenth Amendment. 3 Justice Stewart's concurrence noted that jury discretion was being administered in a "freakish" and "wanton" 24 manner, providing no clear explanation for why some defendants are sentenced to death and others 20 408 U.S. 238 (1972) . 2 Id. at 239-40. 22 Id. at 249-53 (Douglas, J., concurring). Justice Douglas expressed concern that the system singled out minorities and the poor:
[W]e know that the discretion of judges and juries in imposing the death penalty enables the penalty to be selectively applied, feeding prejudices against the accused if he is poor and despised, and lacking political clout, or if he is a member of a suspect or unpopular minority, and saving those who by social position may be in a more protected position . . . . [T] hese discretionary statutes are unconstitutional in their operation.
They are pregnant with discrimination and discrimination is an ingredient not compatible with the idea of equal protection of the laws that is implicit in the ban on "cruel and unusual" punishments.
Id. at 255-57 (Douglas, J., concurring). 23 See id. at 238. 24 Id. at 310 (Stewart, J., concurring) (characterizing death as "'wantonly and . . . freakishly' inflicted").
[Vol. 94 spared. 25 The Furman Court thus required that a "[s]entencer's discretion ... be properly channeled and guided so as to minimize the risk that death will be imposed arbitrarily and capriciously. '26 While not a per se constitutional violation, the inconsistent manner in which death was handed down ran contrary to the Court's mandate that it be imposed with heightened scrutiny. 27 The Furman ruling struck down state and federal death penalty laws, requiring that all new statutory schemes be "reasoned and controlled, rather than capricious and discriminatory., 28 As a result, thirty-five states responded by enacting new laws that either created mandatory death sentences for certain offenses or provided 29 more guidance for capital juries.
In Woodson v. North Carolina, the 25 Generally, in death penalty cases, the Court asks: (1) whether death comports with community values and evolving standards of decency; (2) whether the sentence is proportionate to the offense; and (3) whether the death sentence was administered in a nonarbitrary manner. Erlich, supra note 3, at 1407-08. The jury override was developed as an attempt to meet the standards associated with the "non-arbitrary" factor. Court struck down the mandatory death penalty statutes for certain offenses that had been enacted in ten states, citing their failure to take defendants' individual circumstances into account, as required by the Eighth Amendment. 3°C iting the presence of clear standards for guiding jury discretion, 3 1 the Court in Gregg v. Georgia, Profitt v. Florida, and Jurek v. Texas 32 upheld the statutes enacted in the other twenty-five states, 33 all of which provided for a bifurcated trial, where the jury first determines the defendant's guilt, and then determines the existence of specific aggravating and mitigating factors in a separate hearing during the sentencing phase. 34 By focusing the jury on aggravating and mitigating factors, these so-called "guided discretion statutes ' 35 prohibited juries from deciding the issue of life or death based on gut reaction alone. 36 Furthermore, the Court detailed the features of the new laws that better protect defendants' constitutional rights. The Court in Gregg specified three safeguards that must be present: bifurcation (having two successive phases of conviction and then sentencing); 37 balancing of aggravating and mitigating circumstances where at least one aggravating factor must be found to justify death; 38 
B. THE STATUTORY SCHEME
The override complies with the Furman decision by requiring separate trial and sentencing phases, followed by automatic appellate review. After a defendant is found guilty of a capital crime as prescribed by state law, 4 3 a sentencing hearing is held before the same judge and jury to committed during the commission of a robbery, sexual battery, arson, burglary, or kidnapping; (e) the felony was committed for the purpose of avoiding law enforcement; (f) the felony was committed for pecuniary gain; (g) the offense was committed to disrupt or hinder the enforcement of the laws; or (h) the offense was especially heinous, atrocious, or 43 Under section 13A-5-40 of the Alabama Code, the defendant must be found guilty of one of five enumerated capital offense categories before the death penalty will be imposed. ALA. CODE § 13A-5-40.
determine whether the defendant receives life imprisonment or death. 4 At the conclusion of the hearing, the jury weighs aggravating and mitigating circumstances in rendering an advisory verdict. 45 In Florida, a simple majority of the jury determines the advisory verdict, after which the judge hands down the final verdict.
46
In Alabama, the jury's advisory recommendation must be based on a vote of at least ten jurors. 47 The judge in each state is also required to weigh aggravating and mitigating circumstances in making a written decision, to better facilitate appellate review. 48 Under section 921.141(4) of the Florida Statutes, all death sentences must be reviewed by the Florida Supreme Court. By contrast, section 13A-5-53 of the Alabama Code calls for appellate review of death sentences by the Alabama Court of Criminal Appeals only, although this court's findings may be reviewed by the Alabama Supreme Court. Appellate review under section 13A-5-53 includes a proportionality test and "weighing of the aggravating and mitigating circumstances, ' A 9 but the weighing of factors is based on the judge's factual findings, not on the jury's.
As an additional protection in Florida, the state supreme court held in Tedder v. State 5° that a trial judge may only override a jury's advisory verdict if the facts are "so clear and convincing that virtually no reasonable person could differ." 5 ' Alabama has not adopted the same standard. In Harris v. Alabama, 52 the defendant argued the Tedder standard was required, but the U.S. Supreme Court disagreed: "The Constitution... [is] not offended when a State requires the sentencing judge to consider a jury's recommendation and trusts the judge to give it the proper weight.1 53 Alabama judges are thus given enormous discretion, leading to the perception that the override gives them "unchecked power. , 54 As the next sections discuss, the vesting of ultimate authority to sentence death with the " 322 So. 2d 908, 910 (Fla. 1975) ("In order to sustain a sentence of death following a jury recommendation of life, the facts suggesting a sentence of death should be so clear and convincing that virtually no reasonable person could differ."). 51 
Id.
52 513 U.S. 504, 506 (1995). 53 Id. at 515; see Erlich, supra note 3; Tran, supra note 37. 54 Erlich, supra note 3, at 1431.
[Vol. 94 trial judge has proven problematic on both policy and constitutional grounds.
II1. POLICY CONSIDERATIONS A. THE DEATH-TO-LIFE OVERRIDE: A NECESSARY SAFEGUARD
The states envisioned the override as a check against the arbitrary manner in which the U.S. Supreme Court believed the death penalty was being handed down in Furman. 5 ' By permitting the trial judge to override an "inflamed" jury, 56 the state in theory was adding protection for capital defendants. In fact, in Dobbert v. Florida, 5 7 a case in which the Court upheld the Florida override scheme, Justice Rehnquist emphasized this point:
[T]he new statute affords significantly more safeguards .... Death is not automatic, absent a jury recommendation of mercy, as it was under the old procedure ...
[U]nlike the old statute, a jury determination of death is not binding. Under the new statute, defendants have a second chance for life with the trial judge and a third, if necessary, with the Florida Supreme Court.
58
In rejecting a jury's advisory sentence, the judge is called upon to set aside emotion and to apply the law consistently. The most recent case of a death-to-life override in Florida illustrates how the system is designed to work. Walter Morris, the defendant, was sentenced to death for the 1997 beating of two-year-old Dustin Gee. 59 Morris, the boyfriend of the boy's mother, beat the child to death after Gee blocked his view of the television as he watched professional wrestling. 60 Standing over six feet tall and weighing 260 pounds, Morris struck the child several times, stepped on his head, kicked him in the stomach, and shook him violently, snapping his neck before Gee eventually died. 6 Despite these gruesome facts, the judge ruled that a death sentence was not appropriate as the boy's death "was not planned or done with premeditation [and] Id. emotional and physical abuse as a child played a factor in the judge's decision. 63 Given Morris's savage crime against such a helpless victim, it was not surprising that the jury recommended death. The trial judge, however, acted as a check on the jury's emotional response in deciding that Morris's conduct, although despicable, did not rise to the level of a capital offense under the law.
In practice, judges have used their authority in this way on limited occasion. In Florida, there have been over 800 cases in which a trial judge sentenced a defendant to death following a jury's recommendation of death,6 but only sixty-four cases 65 where a judge used the death-to-life override. In Alabama, there have been only seven cases in which a judge used the death-to-life override altogether. 66 While the death-to-life override has been rarely used, the need for such a safeguard is underscored by research finding that juries often fail to apply the law correctly to the facts and circumstances in capital cases. 67 The Capital Jury Project 68 (CJP) has concluded that jurors make up their minds whether to impose life or death well before the sentencing phase begins, frequently misunderstand the trial judge's instructions, and report in surveys that they "lower the level of their responsibility at the sentencing 63 id. 67 Lafferty, supra note 6, at 477 (" [F] indings suggest that an experienced trial judge, rather than a reluctant jury, is better equipped to reflect community sentiment.").
Lafferty explains that the Capital Jury Project is:
an attempt to analyze how capital juries decide between life or death sentences. The intent is to examine 'the extent to which jurors' exercise of capital sentencing discretion is still infected with, or now cured of, the arbitrariness which the United States Supreme Court condemned in Furman v. Georgia, and the extent to which the principal kinds of post-Furnan guided discretion statutes are curbing arbitrary decision-making-as the Court said they would in Gregg v, Georgia and its companion cases. [Vol. 94
stage., 69 The CJP researchers, who conducted interviews with eighty-three jurors in the early 1990's, also report that jurors do not adequately understand death penalty instructions. 7° Given these findings, the trial judge's oversight and authority to override a confused jury is a welcome safeguard. As the late Governor Lawton Chiles noted, the override presents "a unique and delicate balance of a jury's expression of community values and a judge's expertise regarding the application of the law.", 7 1
Other scholars have noted another significant benefit of the death-tolife override: judicial efficiency. 72 As outlined in Part II.B, both override states provide for automatic appellate review when a defendant is sentenced to death. 73 In cases where the jury recommends death, the Florida Supreme Court more often than not reduces these sentences to life imprisonment based on proportionality concerns. 7 4 By providing for immediate "judicial intervention" at the trial level, the death-to-life override "allows an early and efficient means to filter out cases for which the death penalty is inappropriate. 75 69 Scheffel, supra note 32, at 50 (citing Bowers, supra note 68, at 1044); see also Tran, supra note 37, at 884 (quoting Caldwell v. Mississippi, 472 U.S. 320, 331 (1985) (Stevens, J., dissenting) ("This desire [to 'send a message'] might make the jury very receptive to the prosecutor's assurance that it can more freely 'err because the error may be corrected on appeal."')). In Caldwell, the Supreme Court held that it is "constitutionally impermissible" to sentence a defendant to death by jurors who were "led to believe that the responsibility for determining the appropriateness of the defendant's death rests elsewhere." 472 U.S. at 328-29. The Florida Supreme Court upheld the right of prosecutors, however, to mention the advisory role of the jury in Card v. State 
B. HIGH ERROR RATES BOLSTER NEED FOR SAFEGUARDS
When former Illinois Governor George Ryan commuted the sentences of all of Illinois's death row inmates on January 11, 2003,76 he cited his belief that Illinois's system "is haunted by the demon of error: error in determining guilt and error in determining who among the guilty deserves to die. 77 Concern over errors in capital punishment is certainly not limited to Illinois. As of December 2003, 112 death row inmates have been found innocent and released from prison. 8 As recently as August 2003, a federal judge in Boston noted that "substantial evidence has emerged to demonstrate that innocent individuals are sentenced to death, and undoubtedly executed, much more than previously understood,, 79 and that the crucial question left before declaring the death penalty unconstitutional is "how large a fraction of the executed must be innocent to offend contemporary standards of decency." ' The two override states have particularly poor records in this area. Florida ranks first among states in number of exonerations, with twentyfour death row inmates having been released due to evidence of their innocence. 8 1 Alabama's error rate is similarly high, where it is estimated that at least three-fourths of all capital cases have been subject to some form of error. 2 The high error rate in the override states is even more appalling considering that Florida ranks second in the nation for juvenile executions with thirty-one, and Alabama ranks third with eighteen. 3 The override states also lie in the heart of the "death belt," the region of the country spanning from Texas to Virginia where over eighty percent of executions occur, 8 4 and thus safeguard efforts like the death-to-life override have the potential to cut error rates for a large portion of capital defendants.
C. THE LIFE-TO-DEATH OVERRIDE: A STEP BACKWARD
Where the death-to-life override provides additional safeguards, the life-to-death override provides an additional opportunity for the defendant to be put to death. Contrary to what many legislators thought when they drafted the override laws, 5 judges use the life-to-death override more frequently. As of November 2003, there have been 167 life-to-death overrides in Florida compared to just sixty-four death-to-life overrides. 8 6 In Alabama, as of late 2002, there had been eighty-three life-to-death overrides compared to just seven death-to-life overrides. 87 In addition to subjecting capital defendants to another opportunity to be sentenced to death, the life-to-death override is inefficient, as one author reports that in roughly eighty percent of the cases where the judge overrode the jury's life recommendation in Florida, the state supreme court reversed the trial judge. 88 The Florida Supreme Court spends about half of its time on death penalty cases, which places considerable strain on its ability to efficiently handle its docket. 89 In fact, the court appointed a Supreme Court Workload Commission in 2000 to suggest reforms. 90 By giving trial judges the life-to-death override, the legislature forces the state supreme court to spend its time inefficiently on cases it overwhelmingly reverses.
The strongest criticism of the life-to-death override scheme, however, has come on constitutional grounds. Since 1972, when Florida was the first 84 American Civil Liberties Union of Florida, supra note 81. 85 Liptak, supra note 5, at A21:
Mr. Tabak [co-chairman of the American Bar Association committee on the death penalty] said that proponents of the legislation giving judges the death penalty decision in Florida and Alabama were surprised by these trends [that judges override life to death more often than death to life]. They thought they were protecting defendants against inflamed juries. Id. state to enact an override statute, 9 ' opponents have challenged the constitutionality of the system on Eighth and Fourteenth Amendment grounds.
IV. CONSTITUTIONAL CHALLENGES
A. EIGHTH AND FOURTEENTH AMENDMENT CONCERNS
Two strong challenges to the life-to-death override have been grounded in the Fourteenth Amendment due process guarantee 92 and the Eighth Amendment's ban on cruel and unusual punishments 93 as it is applied to the states through the Fourteenth Amendment. 94 One of the strongest due process challenges came in the case of Profitt v. Florida, 95 where the defendant was convicted of first-degree murder and sentenced to death. 9 6 Profitt argued that Florida's override statute did not adequately ensure due process guarantees because it failed to give the judge and jury specific sentencing guidelines for weighing aggravating and mitigating circumstances. The U.S. Supreme Court upheld the override, ruling that it adequately guides and channels sentencing discretion. 97 As part of its rationale, the Court noted that judges' experience and expertise are welcome additions to the capital sentencing process. 98 The very nature of the death penalty, however, runs contrary to the spirit of the Fourteenth Amendment's guarantee of "life." 99 The Court applies heightened scrutiny when depriving citizens of this most fundamental right. 0 0 The central concern is that as elected officials, state Delaware provides an illustration of this point, as until recently it was an override state that appointed its judges. In all seven cases where the override was used, Delaware judges overrode jury recommendations from death-to-life.' 0 5 This record is consistent with the results override advocates in Florida and Alabama predicted when drafting their laws. 0 6 Delaware's experience suggests politics plays a role in a judge's decision and that judges generally choose life in the absence of political pressure.
On Eighth Amendment grounds, the argument is that only the jury, as a reflection of the community, should assess what constitutes "cruel and unusual punishments."' °7 Justice Stevens has written that the death penalty's only "credible justification" is that it is an "expression of the community's outrage. To permit the state to execute [the defendant] in spite of the community's considered judgment that [the defendant] should not die is to sever the death penalty from its only legitimate mooring. ' " 1 0 8 • The Court, however, has rejected the argument that the override violates the Eighth Amendment. The leading challenge on Eighth Amendment grounds came in Harris v. Alabama,' 0 9 where the defendant was convicted of having her husband killed for $250,000 in insurance benefits. 110 Because of the defendant's history as a hardworking, caring mother, the jury voted seven-to-five to sentence her to life in prison without parole, but the trial judge overrode the jury's advisory verdict finding that the one aggravating factor, murder for pecuniary gain, was sufficient to warrant death." 1 '
The Court held that the "Eighth Amendment does not require the state to define the weight the sentencing judge must accord to an advisory verdict" nor does it require the Tedder rule, which the Court praised in earlier cases. 1 12 The majority decided it would not "micromanage"' 13 the manner in which states drafted their capital sentencing laws. So long as the system avoided the arbitrariness warned against in Furman, the override would be constitutional.
B. THE SIXTH AMENDMENT CHALLENGE
The Sixth Amendment provides a defendant "the right to a speedy and public trial, by an impartial jury of the State and district where the crime shall have been committed." ' 115 The language of the Sixth Amendment does not specify that sentencing be conducted by a jury. One commentator argues, however, that if you have a right to a public trial, it is more appropriate that jurors, as community representatives, "have the last say on whether a fellow citizen should live or die." ' 1 6 In addition, scholars argue the guilt and sentencing phases are part of the same public trial and thus jury protections should extend to both. 9 where it held that "any fact (other than prior conviction) that increases the maximum penalty for a crime must be . . . submitted to a jury, and proven beyond a reasonable doubt." , 0
The Court agreed to hear Ring to determine whether a trial judge, sitting alone, could determine the presence of aggravating and mitigating factors for death without violating the defendant's Sixth Amendment right to a jury trial.' 2 1 The defendant, Timothy Ring, who was convicted in 1994 of felony murder for the death of a Wells Fargo armored truck driver in Glendale, Arizona, was sentenced to death by a trial judge under Arizona law.' 22 In order to sentence Ring. to death, the trial judge had to find at least one aggravating factor that distinguished Ring's crime from lesser ones.
3
The trial judge found two aggravating circumstances: the crime was committed for pecuniary gain and was particularly cruel and heinous.
2 4 He found only one mitigating factor, which was that Ring had a minimal criminal record. 25 In the majority opinion, written by Justice Ginsburg, the Court held that any statute that required, following a jury's verdict of first-degree murder, that the trial judge alone determine the existence of the aggravating factors for the death penalty, violated the defendant's Sixth Amendment right to a jury trial in capital prosecutions. 26 The ruling was a logical extension of Apprendi in that the finding of aggravating circumstances increased the maximum sentence from life-to-death. 27 Noting the extension of Apprendi to Ring, Justice Ginsburg wrote, "The right to trial by jury guaranteed by the Sixth Amendment would be senselessly diminished if it encompassed the fact-finding necessary to increase a defendant's sentence by two years [as was the case in Apprendi], but not the fact-finding necessary to put him to death."' ' 28 In Ring, the Court struck down Arizona's judge-only capital sentencing law, 129 along with the judge-only sentencing schemes in four other states.
30
The question now is whether the Ring holding invalidates the override scheme in Alabama and Florida, where the judge is also the final arbiter with respect to the factual findings required to sentence death. If the Court accepts that the override system is essentially a judge-only sentencing scheme, as Justice Stevens did in Harris,1 3 ' then the override laws should be struck down as well. The likely response is that in cases where the judge overrides the jury's sentence, she alone has made the factual determinations required for death, which on its face violates the Sixth Amendment as interpreted in Ring. However, state appellate courts have upheld the override, although on very tenuous grounds.
C. THE STATES INTERPRET RING
The case of Bottoson v. Moore 132 reflects the tenuous ground on which the override law in Florida has been upheld after Ring. The justices of the Florida Supreme Court in essence concluded that although all signs point to the Florida override being unconstitutional on Sixth Amendment grounds, it was unwilling to take that step without explicit instructions from the Court.
133
Linroy Bottoson was convicted of first-degree felony murder in Florida in 1979 and was sentenced to death by the trial judge, who determined the aggravating outweighed the mitigating circumstances.1 34 The U.S. Supreme Court denied his writ of certiorari as a post-conviction appeal, but stayed his execution in February 2002, placing it in abeyance until it issued its opinion in Ring and could determine whether he should be afforded relief under that decision. because "all of the individuals on Florida's death row will have a new basis for challenging the validity of their sentences.", 144 But several of the Florida justices signaled their concern that Ring is, in fact, applicable to the Florida law.1 45 In due course, the Florida Supreme Court will likely encounter another case in which the defendant's life sentence has been overridden, but where the issue of a prior conviction is absent.
Chief Justice Anstead's opinion takes direct aim at the Sixth Amendment flaws in the Florida override law. Anstead writes that "Ring is clearly the most significant death penalty decision of the U.S. Supreme Court since the decision in Furman" and that the Florida court "cannot simply stand mute in the face of such a momentous decision."' ' 46 Conceding that the Florida Supreme Court had been wrong in its earlier prediction that the Court would not extend Apprendi to the death penalty, the Chief Justice cited numerous concerns for the Florida system in the wake of Ring. 47 His main concern was that because judges independently make the factual determinations on aggravating factors and then use those findings during sentencing, the scheme violates Ring's requirement that a jury make those factual findings. 148 Moreover, Florida juries never make any findings of fact regarding the existence of 144 Id. Justice Wells went on to note:
These challenges could possibly result in entitlements to entire repeats of penalty phase trials, in turn leading to repeats of post conviction proceedings, and then new federal habeas proceedings. Evidence will clearly have grown stale or have been lost or destroyed, witnesses will be unavailable, and memories will surely have faded. Importantly, all of those involved in these human tragedies will have to relive horrid experiences in order to reestablish the factual bases of these cases, many which are undeniably heinous.
Id.
145 See, e.g., Bottoson, 833 So. 2d at 710 (Quince, J., specially concurring) ("We appear to be left with a judicial fact-finding process that is directly contrary to the U.S. Supreme Court's holding in Ring."); id. at 718 (Shaw, J., concurring in result only) ("When the dictates of Ring are applied to Florida's capital sentencing statute, I believe our statute is rendered flawed because it lacks a unanimity requirement for the 'death qualifying' aggravator."). 146 Id. at 703 (Anstead, C.J., concurring in result only). The United States Supreme Court has now held in Ring that its prior decision in Apprendi v. New Jersey, requiring findings of fact by a jury of sentencing factors that may affect the ultimate penalty and sentence imposed, does apply to death penalty cases. That holding means that juries, not judges, must make the findings of fact that determine the existence of aggravating circumstances that in turn may be used as the justification and predicate for a death sentence. This holding, of course, conflicts with our previous denial of relief to Bottoson based on our erroneous conclusion that the Supreme Court would not apply Apprendi to death penalty cases. The decision in Ring makes our error apparent. 148 Id. at 704-05 (Anstead, C.J., concurring in result only).
[Vol. 94 aggravating circumstances and therefore no jury fact-findings are ever considered by the state supreme court when conducting its Tedder review (when an override occurs). 149 Clearly, Anstead suggests that when presented with a suitable case, he would lean toward declaring the override unconstitutional for these reasons.1 5 0
Another justice signaled his willingness to reach the same conclusion. 51 As Part V discusses, the Florida justices have even gone so far as to suggest possible legislative remedies to correct the flaws in the system.
The Alabama courts have not been as straightforward about the likely effect of Ring on that state's override law. In May 2002, an Alabama appeals court decided a petition invoking Ring in the case of Tomlin v. State, 1 2 where the defendant, Phillip Wayne Tomlin, was convicted of capital murder and sentenced to death for killing two people. 5 3 After Ring was decided, the appeals court allowed the parties an opportunity to file briefs addressing the effect of Ring on Tomlin's death sentence.' 5 4 Tomlin argued that Alabama's override was unconstitutional because the aggravating circumstances in his case were decided by the trial judge, not the jury. 55 But the court held that because Tomlin was sentenced to death based on the aggravating circumstance of having killed two people, 5 6 the jury's verdict encompassed this factor.
Thus, there was no Ring violation.
57
In May 2003, an Alabama appeals court addressed the same issue in Martin v. State. 5 8 Martin had been convicted of murdering his wife for $377,000 in life insurance proceeds, which made the murder a capital offense under section 13A-5-40(a)(7) because it was committed for pecuniary gain. 59 The jury recommended life imprisonment without parole, but the trial judge overrode the jury's verdict.1 60 Martin argued that because the trial judge made the findings of the existence of aggravating circumstances in his case, Ring rendered his sentence unconstitutional. 16 The court rejected Martin's argument because he was eligible for death only because he had committed murder for pecuniary gain. Pecuniary gain is an aggravating circumstance under section 13A-5-49(6) and thus was found to have been proved to the jury as required by Ring. 162 The court made a point of noting that the Ring Court did not address whether the judicial override was constitutional and that without direction, it would continue to rely on Harris v. Alabama, 16 3 a case which upheld the Alabama override in 1995. It seems only a matter of time though before the Alabama courts are presented with a case where a judge alone has found the existence of aggravating circumstances in violation of Ring. As the Alabama scheme has the fewest safeguards of the two override states,' 64 it appears particularly susceptible to Sixth Amendment challenges.
V. RETURNING THE OVERRIDE TO ITS ORIGINIAL PURPOSE
Sixth Amendment challenges have gained traction in the courts as Part IV suggests. The U.S. Supreme Court has ruled that defendants, as a general proposition, are entitled to a jury determination on any fact that increases the maximum penalty contemplated by the jury's verdict and this rule has been extended to the death penalty context in Ring. 65 The Florida Supreme Court has signaled its willingness to correct the Sixth Amendment flaws in the override scheme. 66 The Fourteenth Amendment and Eighth Amendment challenges are also persuasive, although they have not been accepted by the courts thus far.' 6 1
The state court opinions and scholarly literature on the override suggest various ways of revising this troubled system. One way to avoid the constitutional problems would be to repeal the override in favor of a jury-only system. 68 The states are hesitant to overhaul their entire systems 160 id. 161 Id. at *17. 162 Id. for the obvious reason of not wanting to encourage more appeals and incur high administrative costs implementing a new system. In addition, many believe the life-to-death override adds an additional check on the jury's discretion. 169 However, for policy reasons, 17° and for the constitutional reasons outlined in Part IV, the override needs to be reformed.
One scholar has suggested that the states restructure the way they bifurcate the trial and sentencing phases by including the finding of aggravating circumstances in the trial phase.' 7 1 For example, under Ohio's statutory framework, aggravating factors are pled in the indictment, considered by the jury at the trial phase, and are proven beyond a reasonable doubt, which passes the Apprendi and Ring requirements.1
72
The benefit of the Ohio system is that it "identifie[s] all the relevant aggravating circumstances to be placed before the sentencer" and "narrows the issues for the penalty phase.'
73 Such a system avoids the duplication that exists in the override, where the judge and jury listen to separate hearings on sentencing factors, and provides the additional assurance that a unanimous jury has determined all aggravating factors. 74 Moreover, Justice Scalia has already endorsed this revised bifurcated system, which makes it more likely to meet with the Court's approval. Justices of the Florida Supreme Court suggest that, in the wake of Ring, at least one aggravating factor should be determined by the jury. This seems to be the minimum the states are required to do to satisfy Ring. following language to the Florida jury instructions for capital sentencing: "In order to recommend a sentence of death, you must unanimously find that at least one aggravating circumstance is present beyond a reasonable doubt; this finding must be based on the facts as you find them from the evidence, 1 7 Justice Shaw interpreted Ring to require that aggravating circumstances, of which at least one must be present to sentence death, must be subject to the same treatment as other elements of the offense. 178 The aggravating factor takes on the equivalent status of the other elements that must be proven to the jury beyond a reasonable doubt. Justice Pariente made the same recommendation that jurors become the fact-finders as to the required aggravating circumstances. He also suggested that trial courts "utilize special verdicts that require the jury to indicate what aggravators the jury has found and the jury vote as to each aggravator."' ' 79 As both Justices Shaw and Pariente note, the override scheme, at a minimum, can be corrected by making the jury the finder of any fact used to elevate the maximum sentence from life-to-death.
The best approach to reforming the override, however, would be to eliminate the life-to-death part of the scheme and retain the death-to-life option. The only change to the law would be that in the instance where the jury renders an advisory verdict of life, the decision would stand as the final sentence. Not only would this be easy to implement as it retains many of the same procedural features of the current system, but it would solve numerous constitutional flaws.
There are three main benefits to eliminating the life-to-death option. First, it would assuage Fourteenth Amendment concerns that judges use the override for political purposes. As studies suggest, 80 judges face political pressure by the electorate to sentence death;' 8 ' by eliminating this option, the judge is not tempted to override a jury's life recommendation in order to keep her job. The judge would also retain the option to override a death verdict in the case of an "inflamed" jury, which was the original justification for the system. At a time when we know innocent 177 Id. at 718 (Shaw, J., concurring in the result only). 178 Id. (Shaw, J., concurring in the result only). 179 Id. at 719, 723 (Shaw, J., concurring in the result only).
1s0 See Burnside, supra note 3, at 1042-44.
defendants have been sentenced to death, 183 this feature of the override is particularly attractive.
Second, this suggested reform would mitigate against Eighth Amendment concerns as the judge would not be able to substitute her opinion for the jury's. As the best reflection of the community's judgment, the jury would play its proper role in determining whether the defendant's conduct warrants death. By limiting the judge's override of the jury's life verdict, the "link between contemporary community values and the penal system" is strengthened. 8 4 Finally, this reform would correct the system's flaws with respect to the Sixth Amendment. By giving the trial judge override authority only in the death-to-life context, the judge would be reducing the jury's sentence in compliance with Apprendi and Ring, not increasing it.'" 5 The jury would be making its own unanimous independent fact-findings with respect to aggravating and mitigating circumstances, and these findings would only be overturned to decrease the maximum penalty.
There are real policy and constitutional concerns that need to be addressed with respect to the override scheme as it is currently administered in Florida and Alabama. As these recommendations suggest, the override states need to return to the system's original purpose by making these suggested changes to ensure capital defendants' constitutional rights are guaranteed.
183 See American Civil Liberties Union of Florida, supra note 81. 
